
 
 

To: Northern Territory Environmental Protection Authority 
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6 July 2022 

Introduction  

AMEC appreciates the opportunity to provide this submission to the Northern Territory Environmental 

Protection Authority regarding the Environmental Factor Guidance: Culture & Heritage. 

AMEC has a long-standing objective for increased clarity, certainty, efficiency and effectiveness of 

native title and cultural heritage processes to: 

• ensure fair, equitable and quality negotiated outcomes and benefits for Aboriginal people, 

governments, and industry;  

• reduce delays and costs for all stakeholders;  

• provide increased trust, integrity and confidence in decision making; and 

• ensure compliance. 

These objectives are intended to enhance, and not diminish native title or cultural heritage values. 

Our commentary in this submission in no ways seeks to diminish respect for indigenous cultural 

heritage because places which are sacred, ritual or ceremonial sites of importance to Aboriginal 

people should be valued and acts or processes that irreversibly damage or destroy these sites are to 

be avoided or resolved to the satisfaction of relevant parties. 

About AMEC 

The Association of Mining and Exploration Companies (AMEC) is a national industry association 

representing over 500 member companies across Australia, with 30 companies invested in the 

Northern Territory. Our members are mineral explorers, emerging miners, producers, and a wide 

range of businesses working in and for the industry. Collectively, AMEC’s member companies 

account for over $100 billion of the mineral exploration and mining sector’s capital value. 

Mineral exploration and mining make a critical contribution to Australia’s economy, directly employing 

over 274,000 people. In 2020/21 Industry generated a record high $301 billion in mining exports, 

invested $3.2 billion in exploration expenditure to discover the mines of the future, and collectively 

paid over $39.3 billion in royalties and taxes.  

Guidance 

General Comments 

AMEC supports the intention of this document to increase the transparency of the Northern Territory 

Environmental Protection Authority (NT EPA)’s decision making processes. However, the drafting of 

this document does not currently achieve that outcome.  The commentary below identifies key 

improvements that we consider will make it a more useful document for Industry. 
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Hierarchy of Documents 

The inclusion of details in the table at the beginning of the Guidance, perhaps under the section 

‘Document versions”, that clarifies that the document is not to be considered statutory guidance is 

needed. It is important that the Guidance details what its comparative priority is to the legislation. 

Doing so will remove all future possibilities of ambiguity or legal challenge.  AMEC considers that this 

document is non-statutory guidance, this should be made explicit.  

The ambiguity of whether this Guidance is statutory or not creates uncertainty as to whether 

proponents are bound by the text.  If a proponent is bound by the text, then the choice of language is 

crucial.  

Section 1.1 Purpose 

AMEC supports the purpose of this document, namely to “provide an outline of the assessment of the 

significance of impacts under the NT EPAs Environment Fact: Culture and heritage.” 

To achieve its purpose, the Guidance needs to provide an understanding for a reader of the NT EPA 

position regarding: 

• What is a significant impact, and conversely, what is deemed insignificant? 

• Who is a knowledge holder (i.e., significant for whom?)? 

• What is intangible and/or tangible heritage? 

• Interaction of confidentiality with NT EPA approvals (i.e., the location of Aboriginal cultural 
heritage may be confidential, agreements may be confidential, how is this managed?); 

• An appropriate cultural heritage survey that will satisfy the NT EPA? 

• Qualifications of anthropologists that undertake the surveys? 

• The value, reliability, and relevance of historical cultural heritage surveys? 

Section 3.1 Cultural heritage  

The broad and brief discussion in this section does not define or provide any detail regarding the NT 

EPA decision making process.   

How the NT EPA assessment process will consider “the scrutiny of compliance with the existing laws 

and policies that give effect to the protection of heritage and Aboriginal cultural values and the quality 

of the engagement with the local community by the proponent to understand, document and protect 

heritage and Aboriginal cultural values on or in the vicinity of the proposed action” is needed.   

The current drafting does not make the NT EPA decision making process around this important 

process any less opaque.  

A proponent should be able to read the document and know what is expected to have been deemed 

by the NT EPA as having complied with the law or engaged with the community.  There is a concern 

amongst Industry that despite receiving approvals from the Land Councils, AAPA, and other 

Government agencies, they could be invalidated by the NT EPA. 

This Guidance document needs to allay that fear by defining clear thresholds and a process for what 

is considered the minimum standard to receive an NT EPA approval.   
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Section 3.2 Legal framework 

AMEC is supportive of the intent of the Guidance in Section 3.2 to describe how the NT EPA fits 

within the established Governments Aboriginal Cultural Heritage legislative framework.  It is a useful 

approach to explain how the NT EPA’s decision making relates to all the other governments agencies 

discussing Aboriginal cultural heritage. 

However, the list is not comprehensive.  Other Commonwealth legislation that should be included and 

respective role clarified: 

• Aboriginal and Torres Strait Islander Heritage. Protection Act 1984;  

• Environmental Protection and Biodiversity Conservation Act 1999; and 

• Protection of Movable Cultural Heritage Act 1996. 

The role and relevance of the Native Title Act to the management of Aboriginal Cultural Heritage also 

needs greater clarity.  We also note the Commonwealth Government have engaged the First Heritage 

Nations Protection Alliance to discuss how to modernise the protection of Aboriginal Cultural Heritage.  

A discussion paper was released in late 20211. The outcomes of those discussions may reshape 

Section 3.2 further. 

Terminology 

Despite listing a range of relevant legislation, the Guidance references the Macquarie Dictionary to 

define culture and heritage.  These two terms underpin the entire operation of the Guidance.  Rather 

than rely on a dictionary directly referencing a definition from legislation would be more robust. It 

would also promote greater consistency, which is needed across all frameworks. 

Throughout the guidance document sacred sites and aboriginal cultural heritage are discussed 

interchangeably. The assumption is made that a reader is knowledgeable about how the NT chooses 

to manage these matters, their distinction and furthermore that the consequences of this distinction 

are understood.  Explicit definition of terms early in the document are needed.  This is particularly 

important to explain why a certified Aboriginal Area Protection Authority certificate may be insufficient 

for the NT EPA’s deliberations. 

The term significance is used frequently throughout the guidance but is not defined.  The process for 

determining significance should be detailed. 

Role of Land Councils & Aboriginal Land Rights Act 1976 

The guidance does not explain whether cultural heritage clearances issued by the Land Councils will 

be accepted by the NT EPA.  Nearly 50% of the Northern Territory’s land mass is Aboriginal Freehold, 

governed under ALRA. 

On page 8, the guidance speaks to the importance of the Aboriginal Land Rights Act 1976 but does 

not detail how decisions made by the Land Councils will be considered and incorporated into the 

decision-making processes of the NT EPA. 

 

1 agriculture.gov.au/sites/default/files/documents/discussion-paper-modernisation-atsi.pdf 
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The priority and precedence for a Land Council clearance compared to the NT EPA considerations on 

Aboriginal Cultural Heritage must be clarified. Particularly whether an ALRA clearance satisfies the 

NT EPA.  AMEC recommends that it should be satisfactory. 

Aboriginal Areas Protection Authority 

The role of the AAPA in this document must also be clarified, so that the reader can understand why 

the NT EPA will give it “significant weight”, rather than accept it as a determination. 

Section 4: Mitigation Measures, Cultural Heritage Management Plan 

On page 10, the NT EPA asks proponents to identify any mitigations measures to meet the NT EPA’s 

objectives of protecting cultural heritage.  This appears to place the onus on the proponent to define 

appropriate aboriginal cultural heritage protection, which is contrary to regulatory intent nationally. 

What does the NT EPA consider a Cultural Heritage Management Plan (CHMP)? Further guidance on 

how a proponent can develop a satisfactory CHMP is needed.  

Section 5: Environmental approval 

It is unclear why the guidance document needs Section 5. Aboriginal Cultural Heritage are distinct 

from environmental approvals.  It is important that this distinction is maintained.  This Section does 

not define how Aboriginal Cultural Heritage will be balanced by the NT EPA within the definition of 

Environment and its broader decision making. 

Final comments 

This Guidance document needs to allay the fear that the NT EPA will arbitrarily make decisions on 

Aboriginal Cultural Heritage by defining clear thresholds and process for what is considered the 

minimum standard to receive an NT EPA approval.  A reading of the current draft would suggest that 

the NT EPA will manage each Aboriginal Cultural Heritage matter in an ad hoc manner.  
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