SUBMISSION

18 September 2026
To: Commonwealth Treasury

Re: Minimum tax on discretionary trusts — exposure draft
legislation

Introduction

AMEC welcomes an opportunity to provide feedback on the Minimum tax on discretionary
trusts exposure draft legislation (the exposure drafts).

About AMEC

The Association of Mining and Exploration Companies (AMEC) is a national industry
association representing over 550 member companies across Australia. Our members are
mineral explorers, emerging miners, producers, and a wide range of businesses working in
and for the industry. Collectively, AMEC's member companies account for over $100 billion of
the mineral exploration and mining sector's capital value.

Mineral exploration and mining make a critical contribution to Australia's economy, directly
employing over 314,000 people. In 2025-26, the industry generated $383 billion in resource
exports, invested $3.95 billion in exploration expenditure to discover future mines, and
collectively paid over $59.4 billion in royalties and taxes.

General Remarks

AMEC opposes the proposed 30 per cent minimum tax on discretionary trusts as set out in
the exposure draft legislation.

AMEC acknowledges the Government's stated objective of delivering a fairer tax system and
better aligning the tax rate on trust income with rates paid by employees. However, AMEC
considers that the proposed measure, as currently drafted, will impose disproportionate
compliance costs and restructuring burdens on mining and mineral exploration businesses.

This will compound the adverse effects of other recent tax changes on the sector. It will also
introduce unnecessary complexity without sufficient regard to the legitimate commercial
reasons for which discretionary trusts are used in the resources industry.
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Recommendations

1.

The Government should not proceed with the minimum tax on discretionary trusts until a
comprehensive assessment of the cumulative impact of all recent and proposed tax
changes on the mining and exploration sector has been undertaken and published.

If the measure proceeds, the three-year rollover relief period should be extended to at
least five years (from 1 July 2027 to 30 June 2032) to provide adequate time for mining
and exploration businesses to assess their options and restructure where necessary.

The election mechanism should be amended to permit changes to nominated
beneficiaries in a broader range of genuine commercial circumstances, including
business succession, joint venture restructures, and changes in project viability, not only
death or family breakdown.

The penalty for revocation of an election should be reduced from the highest marginal tax
rate plus Medicare levy to the standard 30 per cent minimum tax rate, with a reasonable
grace period for inadvertent breaches.

The exposure draft should be amended to ensure that all beneficiaries, including
corporate entities, receive appropriate credits or offsets for tax paid at the trust level under
the minimum tax, to prevent double taxation.

Treasury should provide specific guidance on the interaction between the primary
production exemption and mining and exploration activities conducted on land that is also
used for primary production purposes.

Treasury should publish detailed worked examples demonstrating how the minimum tax
and franking credit provisions interact in common mining industry trust structures.

The consultation period should be extended by a minimum of four weeks, and Treasury
should commit to a further round of consultation before the legislation is introduced to
Parliament.

Treasury should commission and publish an independent regulatory impact analysis of
the compliance and restructuring costs of the measure, including state and territory stamp
duty consequences.
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Specific comments

Cumulative tax burden on the mining and exploration sector

The proposed minimum tax on discretionary trusts follows a series of adverse tax policy
changes that together constitute a significant cumulative burden on the mineral exploration
and mining sector.

The 2026-27 budget saw the Government propose to:

o Change the Capital Gains Tax discount, replacing the 50 per cent CGT discount with an
inflation-indexed system with a 30 per cent floor, effective 1 July 2027;

e Terminate the Junior Minerals Exploration Incentive (JMEI), which from 2017/18 to
2023/24 generated an estimated $404 million in additional exploration from $182.2 million
in credits; and

e Restrict access to the Research and Development Tax Incentive, including limiting
refundability to businesses less than 10 years old and removing eligibility for certain
supporting R&D expenditures.

Individually each diminishes the incentive to invest in mineral exploration, collectively they
significantly shift the investment profile of Australia. The addition of a 30 per cent minimum tax
on discretionary trusts, a structure commonly used by small businesses and drilling providers
compounds these effects.

Given the cumulative impact, it would be prudent for the Government to assess how all
proposed and recent tax changes will affect the mining and exploration sector before
proceeding with the minimum tax on discretionary trusts.

No analysis of the combined effect of these measures on exploration investment appears to
have been undertaken. However, given the scale and pace of the reforms, it is challenging to
independently model what this will mean.

Industry feedback has stated this appears to be a deliberate Government choice to redistribute
the tax structures to move investment away from the mineral exploration sector.

Compliance costs and restructuring burden

The exposure draft provides two pathways for affected trusts:

e restructure out of the discretionary trust into a company or a “fixed trust” using the three-
year rollover relief (available from 1 July 2027 to 30 June 2030), or

e elect in to a new regime by pre-nominating fixed distribution entitlements for specified
beneficiaries.

Both pathways impose significant compliance costs:

e Restructuring requires professional advice from accountants and lawyers, establishment
of new entities, asset valuation as at 30 June 2027, and potential state and territory stamp
duty consequences. While the rollover relief provides income tax relief including capital
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gains tax, it does not address various State and Territory duties. Professional bodies have
noted that establishing what is the market value for assets at the relevant date represents
a significant cost burden in itself;

e The proposed election mechanism, while not requiring formal restructure, permanently
constrains the trustee's distribution flexibility. Nominated beneficiaries can only be added
or changed upon the death of a nominated beneficiary or family breakdown. Revocation
of the election triggers the highest marginal tax rate plus Medicare levy for that income
year, with the minimum tax applying to subsequent years. This creates a severe penalty
for trusts that need to adapt their distribution patterns to changing commercial
circumstances.

These compliance costs are disproportionately borne by smaller entities in our sector. AMEC
has consistently advocated against regulatory measures that impose unnecessary complexity
and cost on smaller operators.

The compliance costs and restructuring burdens should be independently assessed and
disclosed by Treasury. Extending the rollover relief beyond three years will ensure compliance.
Consideration should be given to make the election mechanism more flexible to accommodate
genuine changes in commercial circumstances.

Interaction with the primary production exemption and mining activities

The exposure draft exempts taxable primary production income from the minimum tax.

This is a welcome acknowledgement of the importance of primary production. However, the
boundary of this exemption requires clarification in the context of mining and mineral
exploration.

Mining tenement holders and exploration companies frequently hold pastoral leases and
conduct activities on primary production land. Income from agistment, rents, and the "mere
holding" of primary production land is reportedly excluded from the primary production
exemption. Industry feedback is that it is unclear how this interacts with mining and exploration
activities conducted on pastoral leases, or with income from accommodation, land access
payments, or other arrangements that arise as a consequence of mining operations on primary
production land.

Future guidance detailing how the primary production exemption interacts with mining and
exploration activities conducted on land that is also used for primary production purposes is
needed. We consider that the exemption should be drawn broadly enough to capture all
income that is genuinely incidental to primary production activities, including where those
activities intersect with mining land use.
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Inadequacy of the election mechanism for mining and exploration businesses

The election mechanism allows trusts that exist as at 1 July 2028 to nominate fixed distribution
entitlements to specified beneficiaries as an alternative to restructuring. While this provides
some flexibility, the mechanism is poorly suited to the circumstances of mining and exploration
businesses for several reasons:

e Mining exploration is inherently cyclical. Income can vary significantly from year to year
depending on commodity prices, drilling results, and the stage of project development.
Locking in fixed distribution patterns does not accommodate this variability.

e The severe consequences of revocation (highest marginal rate plus Medicare levy in the
year of revocation) create a disproportionate penalty for trustees who make genuine
errors or need to respond to unforeseen circumstances such as the death of a beneficiary,
family disputes, or changes in the commercial viability of a project.

e The restriction on adding or changing nominated beneficiaries to circumstances of death
or family breakdown does not account for legitimate commercial succession events such
as the sale of a business interest, the entry of a new joint venture partner, or the
restructure of a family business following generational transition.

The election mechanism should be broadened to accommodate genuine commercial changes
in beneficiary arrangements, including changes arising from business succession, joint
venture restructures, or changes in the viability of mining projects. The penalty for revocation
should be reduced to the standard 30 per cent minimum tax rate, not the highest marginal
rate.

Risk of double taxation

AMEC members have noted the commentary by professional accounting bodies that have
identified that under the current drafting, while individuals receive non-refundable credits for
tax paid by the trustee, corporate beneficiaries may not receive such credits. This results in
effective tax rates reaching 55 to 60 per cent, which constitutes prohibitive double taxation.

This is particularly relevant for the mining and exploration sector, where corporate structures
are commonly used alongside trusts. Joint venture arrangements, for example, may involve a
myriad of combinations of corporate and trust entities. If corporate beneficiaries of a
discretionary trust are unable to obtain credit for tax paid at the trust level, the effective tax
rate on income flowing through these structures would substantially exceed the company tax
rate and the stated 30 per cent minimum.

The exposure draft should be amended to ensure that all beneficiaries, including corporate
beneficiaries, receive appropriate credits or offsets for minimum tax paid at the trust level.
Double taxation is inconsistent with the stated policy objective of aligning trust tax rates with
individual rates.
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Accumulated losses can be stranded.

Treasury identifies carried-forward tax losses as non-transferable. Moving income-producing
assets could leave losses in the original trust without sufficient future income to use them. For
affected exploration structures, this may outweigh professional fees.

Interaction with franking credits

After the trustee offsets income tax liabilities, they can obtain refunds for franking credits that
remain and relate to income subject to the minimum tax, and that the tax treatment of corporate
distributions flowing through trusts that are not related to minimum tax income is unaffected.

This is a welcome provision. However, the drafting of the interaction between the minimum tax
and the imputation system requires careful scrutiny to ensure that mining companies that
distribute franked dividends through trust structures are not inadvertently penalised. AMEC
seeks confirmation that the refundability of excess franking credits will operate effectively in
practice and will not be subject to integrity provisions that capture legitimate commercial
arrangements.

Treasury should provide detailed worked examples demonstrating how the franking credit
provisions interact with the minimum tax in common mining industry trust structures, including
where trust income includes a mix of franked dividend income, capital gains, and trading
income from mining operations.

Compressed consultation timeframe

The exposure draft legislation was released on 2 September 2026, with submissions closing
on 18 September 2026. This provides only 16 days for affected businesses, their advisers,
and representative industry associations, such as AMEC, to analyse complex draft legislation,
consult with members, and prepare substantive submissions. As already stated, given the
scale of the potential ramifications of these reforms, it is a very short window of time.

Conclusion

AMEC welcomes the opportunity to provide feedback on the exposure draft legislation for the
minimum tax on discretionary trusts.

AMEC is concerned that the proposed measure, combined with other recent tax changes, will
impose a disproportionate burden on mining and exploration businesses. The compliance
costs, restructuring requirements, and limitations of the election mechanism require further
consideration before the legislation is finalised.

AMEC looks forward to continued engagement with Treasury on this matter.

For further information contact:

Neil van Drunen, Head of National Policy, 0407 057 443 | neil.vandrunen@amec.org.au
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